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ADMINISTRATOR.—(See EXECUTORS AND ADMINISTRATORS.) 

AMENDMENT.—An amendment to cure a defect by giving additional 
security, will not be allowed in case of attachment. Roulhac yo. 
Rigby, 

ANSWER.—A party may set up in his answer special matter, which will 
avail him as fully as if he had filed a plea embracing the same matter. 
Hollingsworth vs. Handcock et al., 

APPEAL.—It is irregular to bring original papers from the Circuit Court 
which, by law and the rules of the court, are required to be deposited 
in the clerk’s office, and the court will not decide a case so presented 
to them. 

If the originals are required in a case, they may be had on motion or ap- 
plication to the court or to the Circuit Judge. 

Nor will the court entertain a case without writ of error or appeal. John 
Rabon ys. the State; Loubat vs. Kip and Young, executors, 

An appeal in equity from a final decree is substantially a rehearing of the 
cause, and the appeal opens the whole case. This court will, there- 
fore, examine questions which may have passed, sub silentio, at the 
hearing before the Chancellor, if raised by the pleadings and proofs. 
The case of the So. Life Ins. and Trust Co. vs. Cole (4 Fla. R., 359,) re- 
ferred to and approved. 

This court will always gladly avail itself of the light which may be af- 
forded by the reasoning of the court below, but when it comes to 
decide, it has to do only with the conclustons, as they are embodied in 
the judgment or decreee—the logic of the Judge is beyond its control. 
Smith and Armistead vs. Croom, 

Where a demurrer to a bill had been interposed, which was overruled and 
the defendant required to make answer, but failing to do so, a decree 
pro confesso was entered for the complainant, the defendant upon the 
appeal can bring before this court only the matter in the record which 
transpired anierior to his default. DeCottes et ux. vs. Jeffers, Coth- 
ran & Co., 
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ASSU MPSIT.—It is not competent for a defendant in an action of as 
sumpsit to anticipate the production of an agreement and complain of 
it as invalid on account of its heading and the like. This objection 
may be made on the general issue. Dorman vs. J. and A. Plank Road 
Company, 

ATTACHMENT.—An amendment to cure a defect by giving additional 
security, will not be allowed in case ,of attachment. Roulhac vs 
Rigby, 

ATTORNEY.—Attorneys and officers of court are prohibited by law from 
signing appeal and other bonds for their clients, on pain of having the 
proceedings dismissed, and of being held in contempt of court. Love 
vs. Sheffelin & Co., 

BAILOR AND BAILEE.—Where the owner of lumber sells it and en- 
dorses and delivers to the purchaser the receipt of the proprietor of 
the lumber-yard in which it is deposited, thie symbolical delivery is 
sufficient to pass the title as between the vendor and vendee; whether 
the mere act of transfer from the vendor to the vendee will give the 
latter the right to proceed at law against the original bailee for the 
recovery of the property or its value: Quere? 

If the bailee, either expressly or impliedly, signify his assent to the trans 
fer, he makes himself the bailee of the purchaser, and there is there- 
by such a privity established between the parties as will be suffi- 
cient to maintain an action between them. Mitchell vs. McLean, 

BOND.—Where a statute requiring a bond to be given is silent as to the 
condition thereof, the condition is to be found in the object and inten- 
tion of the statute. Henge the sureties on a bond, given under the 
second section of the statute of 1834, conditioned that it shall be void 
if it shall appear that the execution issued without the seal of th« 
court, are liable to the judgment authorized by the third section o 
said act. Mitchell vs. Duncan, 

Attorneys and officers of the court are prohibited by law from signing a} 
peal and other bonds for their clients, on pain of having the proceed 
ing dismissed and of being held in contempt of court. Love vs 
Shefflin & Co., 

CHANCERY.—An issue to the country is usually at the suggestion of the 
Chancellor himself, and is designed to aid him in arriving at a satis 
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factory couclusion as to a particular fact—it is not a matter of right 


Smith and Armistead vs. Croom, 
CORPORATION.--Where, in an act incorparating a Plank Road Com 


pany, there is an omission to designate and limit the amount of capi- 
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tal stock, and also an omission to prescribe the value of the shares, 
such omission does not invalidate the act, and all that is required of 
the company fora full enjoyment and exercise of the granted franchise 
is, that it shall limit its operations to the consummation of the object 
contemplated by the act. 

A corporation can ruaintain an action upon an implied promise for the 
collection of assessments made on the shares of stock owned by a cor- 
porator, notwithstanding the charter may provide for the forfeiture or 
sale of the shares of delinquents. 

Where, by the terms of the subscription, a penalty is prescribed variant 
from that designated in the charter ‘of incorporation, such penalty 
will be viewed either as surplusage, or as accumulative, and will not 
be interpreted into a condition for the benefit of the subscriber. 
Kirksey vs. Florida and Geo. Plank R. Co., 


DECREE.—It is irregular to decree in part, in favor of a dowress, out of 
the personal estate of her deceased husband, until the accounts of the 
executor are made up and commissioners proceed with the whole 
subject matter before them to make division. Chaires and wife vs. 
Shepard, 

DESCENT.—The 10th clause of the act regulating descents, approved 17th 
of November, 1829, (Thom. Dig., 189,) is to be interpreted to mean an 
immediate and not a mediate descent from the father. Smith and Armi- 
stead vs. Croom, 

DEVISE.—A devise of real and personal property to pay debts creates a 
trast which will be executed in a court of equity. McHardy et. al vs. 
McHardy’s executor, 

DOMICIL.—The term “ domicil of succession,” as contra-distinguished 
from a commercial, a political or a forensic domicil, may be defined to 
be “the actual residence of a man within some particular jurisdic- 
tion, of such character as shall, in accordance with certain well estab- 
lished principles of the public law, give direction to the succession of 
his personal estates.”’ 

When the domicil of origin is ascertained, it attaches to the person until 
a new d>micil is acquired facto et animo, 

The mere intention to acquire a new domicil, unaccompanied by an actual 
removal, avails nothing, neither does the fact of removal without the 
intention avail. 

The place where a married man’s family resides is generally to be deemed 
his domicil, but the presumption from this circumstance may be con- 

trolled by other circumstances. 
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Where a party abandons the domicil of origin in fact and with a present 
intention to acquire a new one, if he dies in itinere, and before he has 
consummated that intention by an actual residence, the domicil of 
origin immediately reverts and re-attaches. 

The exercise ofthe political right of voting within a particular jurisdiction 
is not conclusive upon the question ofa “ domicil ofsuccession.” It is 
but one of the many criteria which may serve to indicate the in- 
tention of the individual, and may be overcome by other circum- 
stances. 

In a question of domicil, oral declarations, especially when conflicting 
and contradictory, are entitled to but little weight as a matter of 
evidence, 

In a question of domicil, growing out of a divided residence, the entry by an 
individual ofhis name and place of residence in the register of a hote 
is entitled to little consideration, especially when the entry male at 
different dates are contradictory. 

The description which a man gives of himself in a legal document is not t 
be entirely discarded. It is an indication of intention, but the 
weight which is to be given to this species of evidence must very much 
depend upon the particular circumstances of each case. Smith and 
Armistead vs. Croom, 

DOWER.—A judgment in dower for an unascertained sum of money is 
void, 

Upon the equity of the statute giving dower, the widow will be allovred 
her portion of mesne profits from the death of her husband up to the 
period at which the dower shall be set off, and the Court, upon proper 
application, will refer it toa Master, to state the account and ascertain 
the widow’s share. But this is not competent to be done by Commis- 
sioners in Dower, acting under the provisions of the statute directing 
the method to be observed in laying out dower. May, adm’r, vs. May 
et al. 

DOWRESS.—It is irregular to decree in part in favor of a dowress, out of 
the personal estate of her deceased husband, until the accounts of 
the executor are made up and commissioners proceed with the whole 
subject matter before them to make division. Chaires and wife \ 
Shepard, 

ESTOPPEL.—Held that where a party who negligently and culpabls 
stands by and allows anotherto contract on the faith of an understand 
ing of a fact which he can contradict, cannot afterwards dispute tha 
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fact in action against the person whom he has assisted in deceiving. 
Hollingsworth vs. Handcock et al., 

EVIDENCE.—In a question of survivorship, arising out of a common ca- 
lamity, the legal presumption, founded upon the circumstances of age, 
sex or physical strength, does not obtain in our jurisprudence either 
as a doctrine of the common law or as an enactment of the legislative 
authority. It is a doctrine of the civil law. 


But when the calamity, though common to all, consists of a series of suc- 
cessive events, separated from each other in point of time and charac 
ter, and each likely to produce death upon the several victims accord- 
ing to the degree of exposure to ‘t, in such case the difference of age, 
sex and physical strengtb becomes a matter of evidence and may be 
considered. 

In order to arrive at a conclusion upon a question of fact, the rule of evi- 
dence does not require that there should be that amount of certainty 
which will exclude the possibility that the fact can be otherwise, but 
only that it shall be of such a degree, induced by appropriate evi- 
dence, as will produce moral conviction. Smith and Armistead vs. 
Croom, 

EXECU TION.—An affidavit made by a defendant in execution declaring 
“that the execution issued is illegal in this: that the said writ bas not 
been issued under the seal of Court, and nothing ther eon is therefore 
legally due:” Held to be insufficient nnder the second section of the act 
of 1834. Mitebell vs. Duncan, 

EXECUTORS AND ADMINISTRATORS.—Where a defendant was both 
executor and guardian of an infant distributee of the estate and had 
been sued at law upon his guardian bond and a recovery obtained 
against him, upon a bill filed for an account against him in his two- 
fold character, he pleaded that recovery as a full bar to a decree: Heid, 
that the bar was good to the extent of the matters put in issue and 
adjusted by the judgment at law. 

The statute which authorizes executors, administratdrs and guardians to 
put out money at interest (Thompson’s Digest, 207, sec. 9, §2,) is not 
restricted to the money belonging to minors, but embraces in its spirit 
and meaning all money belonging to the estate which may come to 
their hands during the process of administration. 

The provision of the statute requires that loans of this character shall be se- 
cured by mortgage, and is clearly mandatory ; and if an executor dis- 
regard the requirement and make a loan upon personal security, he 
does so at his peril, and, ifa lose occur, he is responsible for it. 
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in the settlement ofan executor’s account, ‘‘ commissions,” strictly speak- 
ing, are allowed under our statute only “‘on money arising from th 
sale of personal property, slaves and lands of the deceased.” The term 
per cent., occurring in the statute, is used only as a measure by which 
to ascertain the amount of compensation for this particular characte: 
ofservice. For other services, such as the collection of money n 
arising from sales and for the disbursement of thesame, care and atten 
t‘on toand management of the property of the estate, the statute di 
rects the allowance of “a fair and just compensation,” and, in dete: 
mining what would be a fair and juat compensation, reference ought 
always to be had to the kind of property in the hands of the executor 
as involving more or less trouble and expense in the management of 
the same, the value of the estate and the time that it may have neces 
sarily remained under his management. 

The organization of the State government which dispensed with th 
*“* County Courts” did not abolish the stated terms thereof when sitt 
as Courts of Ordinary, but its powers and daties in this respect being 
transferred to the Judges of Probate, they are required to observe thes: 
terms, and executors, administrators and guardians are required 
make their annual settlements at the first term in each and ever 
year, under the penalty of a forfeiture of their commissions. DuPont 
J., dissenting. 

Where, in the settlemeat of an executor’s account, the annual balan¢ 
struck, either for or against him, the rate of interest to be charge 
upon said balance is the rate existing by law at the date of the said 
balance. 

In a bill to open a stated account, the onus probandi is always upon th 
party who seeks to surcharge and falsify; but where an executor was 
also the guardian of a minor, his settlements in the probate offi 
will not generally be viewed as “* accounts stated,” and the onus will 
upon him to sustain the items of the settlement. Moore and Montf 
executors, vs. Felkel et al., 

An administrator cannot bind the estate of his intestate by any contract 
of his, and a recognition by him of a claim against the estate arising 
subsequent tothe intestate’s death, gives it no additional validity. 

It is the duty of the administrator, under the statute regulating his du 
ties, to make all sales of the personalty at publicauction. A rever 
sionary interest in slaves is not the subject of such sale; but that such 
future vested interest may be subjected to the payment of debts by 
proceedings in equity, there can be no doubt. 
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An administrator or executor may not enter into hazardous bargains, 
whereby they jeopardize the interest confided to their care, and a mis- 
take which works injury is always a ground for relief in equity. The 
rule in chancery is, that the purchaser of a revision must prove that 
he gave a full price, and the rule applies with greater force to a pur- 
chaser who bore the relation of trustee to those in the remainder 
May, Adm’s, vs. May et al., 

An executor is not an incompetent witness to a will or devise, unless 
he is a legatee or devisee, or has an interest in the estate bequeathed 
to him commissions to which he may be entitled as executor, will 
not exclude him under our laws, Meyer vs. Fogg, Executor, 


gE; 

Where a debt is presented under an advertisement to an executcr regu- 
larly qualified, this is sufficient, and another notice is not required to 
one qualified many years afterwurds. 

Lawyer’s fees for managing a suit for distribution should be paid by an ex 
ecutor, like those of any otuver individual, on his own responsibility, 
so as to be presented to the Master, and not to the court, for allow- 
ance in the first instance. It will then be subject of objectivun and of 
exception. 

Where a will imposes a trust of this kind for the payment of debts, a 
Court of Equity has jarisdiction and will settle the matter of the trust 
upon its own rules and principles—so that a Master will be appointed 
to settle, adjust and audit the executor’s account, and all matters, 
questions and sabjects connected with the trast. McHardy et al. vs. 
McHardy’s ex’or, 

HUSBAND AND WIFE.—The claimant of a ganancial right under the laws 
existing in the province of Florida whilst it was part of the Spanish do- 
main, takes subject to the debts contracted during the marriage, which 
are to be prid ont of the common property—-he cannot take this prop 
erty und leave the debts unpaid. McHardy et al. vs. McHardy’s ex’or, 

IRREGULARITY.—It is irregular to bring original papers from the Cir- 
cuit Court which by law and the rules of court are required to be de- 
posited in the Clerk’s office, and the court will not decide % case so pre 
sented to them. 

If the originals are required in a case, they may be had on motion or appli- 
cation to the court or to the Circuit Judge. John Rabon vs. The 
State; Loubat vs. Kipp and Young, ex’ors. 

It is irregular to decreein part, in favor of a dowress, out of the personal 
estate of her deceased husband, until the accounts of the executor are 
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made up and commissioners proceed with the waole subject matter 
before them to make division. Chaires and wife vs. Shepard, 

ISSUE.—An issue to the country is usually at the suggestion of the Chan- 
cellor himself, and is designed to aid him in arriving at a satisfactory 
conclusion as to a particular fact—itis nota matter of right. Smith 
and Armistead vs. Croom, 

JUDGMENT.—A judgment in dower for an unascertained sum of money 
is void. May, adm’r, vs. May etal., 

MARRIAGE SETTLEMENT.—In the construction of a marriage sett! 


ment, the manifest intention of the grantor will prevail over the 


doubts which might be raised by strict grammatical construction. May 
adm’r, vs. May et al., 
NEW TRIAL-—(See VERDICT.) 


NUTICE.—Where a debt is presented, under an advertisement, to an exec- 


utor regularly qualified, this is sufficient, and another notice is not 
required to one qualified many years afterwards. McHardy et al. vs 
McHardy’s ex’or, 

OFFICER.—Attorneys and officers of the court are prohibited by law 
from signing appeal and other bonds for their clients, on pain of hayir 
the proceeding dismissed, and of being held in contempt of court 
Love vs. Sheffelin & Co., 

PARENT AND CHILD.—By the laws of Florida in force in 1811, 1812 a: 
1813, the father had the usufruct of bis child’s property, during his u 
nority, and was not accountable for the profits nor for the hire 1 
wages of his slaves. McHardy et al. vs. McHardy’s ex’or, 


1OF 


PARTIES.—Where the maker of a note executes to his sureties a deed 
of mortgage containing a personal covenant to indemnify and sav« 
harmless, upon his failure to pay the note, and a bill filed by the sure- 
ties to enforce the covenant, by a foreclosnre of the mortgage: Held, 
That the payee of the note is not a necessary party to the suit. De 
Cottes et ux. vs. Jeffers, Cothran & Co., 

PLEAS AND PLEADING. —It is not competent for a defendant in an ac- 
tion of assumpsit to anticipate the production of an agreement and 
complain of it as inyalid on account of its heading and the like; this 
objection may be made on a general issue. 

It is not a good plea in bar, in a case of this kind, that the company let off 
other stockholders or forfeited their stock without payment, nor that 
the work is abandoned; if there is a remedy and wrong, it must be 

* sought elsewhere than in a defence to this action. 


It is improper to reiterate and repeat defences, and a course of this kind 
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should be checked Sy the Circuit Judge by refusing to receive them or 
allow them to be filed. Dorman vs. J. and A. Plank Road Co., 265 


PRACTICE.—An adverse right is not properin a bill for distribution, and 
a claim so presented should be dismissed. There should be a suit at 
law or a bill filed or cross bill, or bill of interpleader, to attain this end. 
McHardy et al. vs. McHardy’s ex’or, 301 

F A party may set up in his answer special matter which will avail him as 
fully as if he had filed a plea embracing the same matter. Hollings- 
worth vs. Handcock et al., 338 

PRINCIPAL AND SURETY.—Where the maker of a note executes to 
his sureties a deed of mortgagejcontaining a personal covenant to in- 
demnify and save harmless, upon his failure to pay the note, and a bill 
filed by the sureties to enforce the covenant, by a foreclosure of the 
mortgage: Held, That the payee of the note is not a necessary party to 
the suit. 

In such a case, the sureties may bring their bill to enforce the covenant, 
without having previously paid the debt. 

In this case the original note of 32,000 had been reduced by payments to 
the sum of ¢ight bundred dollars, at the instance of the maker and 
upon his representation that an advance of $200 was necessary to ena- 
ble bim to go on with his business, and thereby make provision for 
the payment of the whole debt, the sureties procured from the payees 
the said advance, and the amount beiug consolidated with the old bal 
ance, the note. was. renewed at sixty days for 81,000. It was objected 
at the hearing, that this advance and: consolidation constituted a new 
contract, and ‘that the mortgage had been fully discharged: Held, 
That however this might be between parties not privy to the con- 
tract, the objection would not hold as between the original parties 
to the mortgage. DeCottes et ux. vs. Jeffers, Cothran & Co., 284 

REHEARING.—Upon an applicalion for a rehearing of a cause decided 
by this court, it is irregular, and an infraction of the rule of the court, 
to accompany the petition with a written argument and the citation of 
authorities. Smith and Armistead vs. Croom, 180 

REPEAL.—A subsequent statute, which adds accumulative penalties and 
institutes new methods of proceeding, does not repeal a former with- 
out negative words, nor does a. latter act repeal a prior one, unless 
there be a contrariety or repugnance in them, or at least some notice 
taken of the former, so a3 to indicate an intention to repeal... Mitchell 


vs. Duncan, 13 
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REVERSION.—The rule in chancery is, that the purchaser of a reversion 
must prove that he gave a full price, and this. rule applies with greater 
force to a purchaser who bore the relation of trustee to those in re- 
mainder. May, Adm’r, vs. May, et al., 

SET-OFF.—A set-off is in the nature-of a cross-action, and, to maintain it, 
the same principles must govern in the one as in the other. - Mitchell 
vs. McLean, 

STATUTE.—AlIl acts in pari materia should be taken. together as if they 
were one law. 

A subsequent statute, which adds accumulative penalties and institutes 
new methods of proceeding, does not repeal a former without negativ: 
words, nor does a latter act repeal a prior one, unless there be a con- 
trariety or repugnancy in them, or, at least, some notice taken of th« 
former, so as to indicate an intention to repeal. 

Where a statute requiring a bond to be given is silent as to the conditi 
thereof, the condition is to be found in the object and intention of the 
statute; hence the sureties on a bond, given under the second section 
ot the statute of 1834, conditioned that it shall be void if it shall appear 
that the execution issued without the seal of the court, are liable t 
the judgment authorized by the third section of said act. 

Where a. statute directs the doing of athing for the sake of justice, th: 
word may means the same.as shall, Mitchel! vs. Duncan, 

SUPERSEDEAS.—A writ of error in a criminal case, taken under the pro 
visions of the act of 1847, operates ipso facto as a supersedeas upon t! 
defendant complying with the conditions prescribed in the fourth se 
tion of the act, and it is tobe recognized and obeyed as such by the 
ministerial otficers of the law, without the necessity of a special order 
in relation thereto. John Rabon vs, The State, 

SURVIVORSHIP.—In a question of survivorship, arising out of a common 
calamity, the legal presumption, founded upon the circumstance of 
age, sex or physical strength, does not obtain in our jurisprudence 

either as a doctrine of the common law or as an enactmeot of the legis- 
lative authority. It is a doctrine of the civil law. Smith and Armis 
tead vs. Croom, 

TRUSTS AND TRUSTEE.—In the construction of a marriage settlement, 
the manifest intention of the grantor will prevail over the doubts which 
might be raised by strict grammatical construction. 

Where a father settles by deed of trust upon his certain daughter certain 

slaves for life, and, provided she married, then in trust for the joint use 

of herself and husband, and, in case of the death of either of them 
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then.in trust for the survivor of them, and, upon the déath of the sur- 
vivor, then to the issue that may hereafter be born. of-said marriage, 
absolutely, the daughter having married twice, and having issue of both 
marriages: Held, that the issue of both marriages took, share and 
share alike. 

The rule in chancery is, that the purchaser of a reversion must prove that 
he gave a full price, and this rule applies with greater force to a pur- 
chaser who bore the relation of trastee to those in remainder. May, 
Adm’r, vs. May et al., 

A devise of real and personal property to pay debts, and especially certain 
specified debts, creates a. trust which will be executed by a Court of 
Equity. 

Nor does the presumption of payment from lapse of time apply to those 
debts, more especially as in this case, where there has been and is 
property to pay debts with, and few or none have been paid and no alle- 
gation that those claimed have been paid. 

Where a will imposes a trust of this kind forthe payment of debts, a Court 
of Equity has jurisdiction and will settle the matter of the trust upon 
its own rules and principles. McHardy et al. vs. McHardy’s Ex’or, 

VENDOR AND PURCHASER —Where the owner of lumber sells it and 
indorses and delivers to the purchaser the receipt of the proprietor of 
the lumber yard in which it is deposited, this symbolical delivery is suffi 


cient to pass the title as between the venidor and vendee ; whether the 
f 


mere act of transfer from the vendor to the vendee will give the latter 
the right to proceed at /aw against the original bailee for the recovery 
of the property or its value—Quere 7 

If the bailee, either expressly or impliedly signify his assent to the transfer, 
be makes himself the ballee of the purchaser, and there is thereby such 
i privity established between the parties as will be sufficient to sustain 
any action between them. Mitchell vs. McLean, 

VERDICT.—The court will very reluctantly interfere with the verdict of 
the jury as to the facts, yet: where it is unsupported by the testimony 
in the case, Or contrary to it, its duty is imperative to set it aside and 
direct another trial. 

This was the case of a purchase of saw loJs, and the proof was, that the saw 
log mode of measurement was the one prevailing universally in the 
sale of this article on the river, and that the other, the cubic rule, did 
not prevail, but had been abandoned when adoptedin some few in- 
stances, so that it was incumbent on the jury not to have adopted the 
latter, but the former rule, and having adopted the former, greatly in- 
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creasing the quantity and adding to the price and injury of the defend 
ants, the verdict of the jury was improper and should be set asid« 
Sanderson & Co. vs. Hagan et al., 

WILL.—No one but an heir of the realty or entitled to distribution, has 
a right to contest the probate of a will or a devise of the realty and 
slaves. 

An executor is not an incompetent witness to the will or devise, unless h« 
is a legatee or devisee, or has an interest in the estate bequeathed to 
him; commissions to which he may be entitled as executor will! not ex 
clude him under our laws. Meyer vs. Fogg, Ex’or, 


A devise of real and personal property to pay debts, and especially certain 


specified debts, creates a crust which wlll be executed in a Court of 


Equity. 

Where a will imposes a trust of this kind for the payment of debts, a Court 
of Equity has jurisdiction and will settle the matter of the trust upon 
its own rules and principles. McHardy et al. va. McHardy’s Ex’or, 

WRIT OF ERROR.—The court will not entertain a case without writ 
error or appeal. John Rabon vs. The State; Loubat vs. Kipp and 
Young, Ex’ors, 

A writ of error in a criminal case, taken under the provisions of tbe act of 
1847, operates ipso facto as a supersedeas, upon the defendant complying 
with the conditions prescribed in the 4th section of the act, and it is to 
be recognized and obeyed as such, by the ministerial officers of the law 
without the necessity of a special order, in relation thereto. John Ra 


bon vs. The State, 
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